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Agenda

– Brief Overview
– How Symantec is Approaching This
– Specifics of New Forms 3921 and 3922
– Participant Communications
– Tax Reporting Examples
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Background

– Amended Section 6039 Requires: 
– Reporting to participants of ISO exercises and (for most) 

ESPP purchases
– Filing of official tax forms (3921 for ISOs, 3922 for 

ESPPs) with IRS
– Serious penalties for non-filing, late filing or incorrect 

filing
– Covers all participants except nonresident aliens for 

whom no W-2 required during grant to 
exercise/purchase
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Background

– Amended Section 6039 Requires: 
– Electronic filing required if more than 250 forms
– Substitute or composite forms permitted for statements 

to participants, so long as prescribed format/rules 
followed
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Symantec’s Approach
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Symantec’s Approach to 6039 Planning

– Rules and Requirements
– Read and understand what the filing and reporting 

requirements are and how your company is impacted.
– Attend presentations provided by experts in the Equity 

arena.
– Talk with outside counsel or other Equity consultants
– Talk with peer companies
– Consider special circumstances such as mobile 

employees and M&A 
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Symantec’s Approach to 6039 Planning

– Administration
– Decide on which departments will be involved in the planning and

reporting process
– Set expectations for Management and understand any budget 

and/or timing constraints
– Assess if the process will remain in-house or if you will outsource
– Consider drafting a timeline or calendar

– 12/31 ESPP
– High risk for corrections?
– Other January – March department activities?
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Symantec’s Approach to 6039 Planning

– Reporting
– ISOs and ESPP?
– Prepared Forms or Substitute Forms
– Electronic or Paper

– IRS
– Employees 

– Transfer Code
– Unique Identifier Number
– Test the File Transmission First

8



9

Symantec’s Approach to 6039 Planning
– Communication

– Email employees prior to mailing? 
– Terminated employees
– Mobile employees

– Include communication with the mailing?
– What is included in each box
– Why you are sending the form(s)
– When they will need the forms

– Post information on your company’s stock website 
– Year-end Tax Summaries or other additional information 

statements
– Minimize questions at tax time

– Email employees address update reminder at year-end
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Forms 3921 & 3922
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IRS Forms 3921 and 3922

– IRS issued final forms in November 2010

Section 6039 – New Requirements
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Form 3921
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Form 3922
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IRS Terminology on Form 3922

85%* of FMV on beginning date of 
purchase period

“Exercise price determined as if 
option exercised on grant date”

Purchase date (for most)“Date legal title transferred”

Purchase price“Exercise price”

Beginning of purchase period“Grant date”

Date of ESPP purchase“Date option exercised”

Beginning of purchase period“Date option granted”

IRS Terminology Common Usage

* Or other percentage if plan does not give 15% discount.
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Participant Communications

– Due to complexity of tax rules and likely confusion, 
companies should add communication piece to 
accompany Forms 3921 and 3922

– Key points (see separate handout)

Section 6039 - Planning for Next January
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Assumptions for Examples of Tax/Tax Reporting 
for ESPPs

– ESPP has two six month purchase periods (April 1 - September 30 
and October 1 - March 31) with a discount of 15% off lower of FMV at 
beginning or end of period

– For most examples, assume FMV at beginning of period is $30 and 
FMV at end of period (purchase date) is $32.  So purchase price is 
$25.50 (85% of $30)

– Assume purchase/sale of 100 shares 
– Company reports ordinary income from disqualifying dispositions on 

employee’s Form W-2
– Despite probable requirement to report ordinary income on Form W-2 

for qualifying dispositions, company does not
– Brokerage commission on sale and transaction fee = $25

Reporting for ESPPs
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Example 1 - Scenario

– Employee purchases on 9/30/10 and sells on 1/31/11 in a disqualifying 
disposition (two years or less from beginning of applicable purchase 
period) for $34 per share

– Ordinary income (difference between FMV at purchase and purchase
price) = 

($32 - $25.50) x 100 = $650 
– Capital gain (short term) (since 9/30/10 - 1/31/11 is not greater than 12 

months) =
(100 x $34) - $2,550 (purchase price) - $650 (ordinary income) -
$25 (commission and transaction fee) = $175

– Long term or short term capital gain depending on whether sale > 12 
months from purchase

Reporting for ESPPs
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Example 1 - Tax Reporting

– Form W-2 in year of sale (2011) includes $650 as part of 
total wages in Box 1 (but not separately identified)

Reporting for ESPPs
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Example 1 - Form 1099B

Reporting for ESPPs
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Example 1 - Form 3922

Reporting for ESPPs
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Example 1 - Schedule D (Form 1040)

Reporting for ESPPs
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Example 2 - Scenario

– Same as Example 1 but sale on 10/31/12 at $34
– So, a qualifying disposition (4/1/10 - 10/31/12 > 24 

months)
– Ordinary income = 

($30 - $25.50) x 100 = $450
– Capital gain (long-term) = 

$3,400 - $2,550 - $450 - $25 = $375

Reporting for ESPPs
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Example 2 - Tax Reporting

– Form W-2
– Nothing reflected on 2012 W-2 (some companies do 

track and report on Form W-2)

Reporting for ESPPs
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Example 2 - Form 1099B

Reporting for ESPPs
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Example 2 - Form 3922

Reporting for ESPPs
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Example 2 - Schedule D (Form 1040)

Reporting for ESPPs
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Example 3 - Scenario

– Same as Example 1 except sale at $29.00 on 1/31/11
– So, a disqualifying disposition (4/1/10 - 1/31/11 not greater 

than 24 months)
– Ordinary income (same as Example 1) = 

($3,200 - $2,550) = $650 
– Capital loss (short-term) =

($2,900 - $2,550 - $650 - $25) = ($325)

Reporting for ESPPs
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Example 3 - Tax Reporting

– Form W-2 
– $650 ordinary income added to Box 1

– Form 3922
– No change

– Form 1099B

Reporting for ESPPs
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Example 3 - Form 1099B

Reporting for ESPPs
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Example 3 - Form 3922

Reporting for ESPPs
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Example 3 - Schedule D (Form 1040)

Reporting for ESPPs
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Example 4 - Scenario

– Same as Example 3 except sale on 10/31/12
– So, a qualifying disposition (4/1/10 - 10/31/12 > 24 

months)
– Ordinary income = lesser of 

($30 - $25.50) x 100 = $450 
or

actual gain $2,900 - $2,550 = $350

– So, ordinary income = $350 (no capital gain or loss)

Reporting for ESPPs
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Example 4 - Tax Reporting

– Form W-2
– Nothing reported

– Form 3922 
– Same as Example 3

Reporting for ESPPs
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Example 4 - Form 1099B

Reporting for ESPPs
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Example 4 - Form 3922

Reporting for ESPPs
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Example 4 - Schedule D (Form 1040)

Reporting for ESPPs
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ESPPs with No Lookback - Reporting

– Reporting similar even if no lookback price if purchase 
price based on discount off date of purchase FMV

– So, in above examples, if ESPP provided for purchase 
discount off date of purchase FMV, purchase price would 
have been 85% of $32, or $27.20

– Form 3922 would be completed as follows: 

Reporting for ESPPs
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ESPPs with No Lookback - Form 3922

Reporting for ESPPs
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Conclusions

– ESPP taxation is complicated, and somewhat illogical and 
confusing

– Tax reporting by employees is a challenge
– Form 3922 will cause confusion unless clear communication
– At a minimum, should indicate that Form 3922 does not by itself 

require anything to be reported (particularly in year of 
purchase). In year of sale, employee will need to utilize data on 
Form 3922 and Form 1099B, and be aware that (at least in a 
disqualifying disposition) the company will have reported income
on the Form W-2, which will increase the employee’s basis for 
reporting the capital gain or loss on sale on Schedule D of Form
1040 

Reporting for ESPPs
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Assumptions for Examples of Tax/Tax Reporting 
for ISOs

– Exercise price = FMV at grant = $30
– Grant date of 4/1/06 
– 4 year vesting
– Exercise/later sale of 100 shares
– Company reports ordinary income from disqualifying 

dispositions on employee’s Form W-2
– Brokerage commission on sale = $25

Reporting for ISOs
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Example 1 - Scenario

– Employee exercises on 4/1/10
– Does cashless exercise/same day sale for 100 shares
– Sales price = $35/share

Reporting for ISOs
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Example 1 - Tax Reporting

– Disqualifying disposition
– Form W-2 in year of sale (2010) includes $500 of ordinary 

income as part of total wages in Box 1 (but not separately 
identified)

– Capital gain (loss): 
– $3,500 (gross sales proceeds)
– less $25 commission
– less $3,000 exercise price
– less $500 ordinary income on Form W-2

– Net $25 short-term capital loss

Reporting for ISOs
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Example 1 - 1099B 

Reporting for ISOs
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Example 1 - Form 3921

Reporting for ISOs
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Example 1 - Schedule D (Form 1040)

Reporting for ISOs
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Example 2 - Scenario

– Employee exercises on 4/1/10
– FMV on 4/1/10 = $35
– Employee sells on 4/2/11 for $40/share
– Qualifying disposition

Reporting for ISOs
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Example 2 - Tax Reporting

– No ordinary income on qualifying disposition of ISO
– Capital gain

– $4,000 (gross sales proceeds)
– less $25 commission
– less $3,000 exercise price
– Capital gain (long-term) = $975

Reporting for ISOs
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Example 2 - Form 1099B

Reporting for ISOs
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Example 2 - Form 3921

Reporting for ISOs
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Example 2 - Schedule D (Form 1040)

Reporting for ISOs
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Example 3 - Scenario

– Employee exercises on 4/1/10
– FMV on 4/1/10 = $35
– Employee sells on 3/1/11 for $37 share (disqualifying 

disposition)

Reporting for ISOs
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Example 3 - Tax Reporting

– Disqualifying disposition
– Ordinary income = $500 (($25-$30)) x 100)
– Capital gain (short-term)

– $3,700 – gross sales proceeds
– less $25 commission
– less $3,000 exercise price
– less $500 ordinary income on Form W-2
– Net STCG = $175

Reporting for ISOs
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Example 3 - Form 1099B

Reporting for ISOs



54

Example 3 - Form 3921

Reporting for ISOs
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Example 3 - Schedule D (Form 1040)

Reporting for ISOs
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Example 4 - Scenario

– Employee exercises on 4/1/10
– FMV on 4/1/10 = $35
– Employee sells on 3/1/11 for $33/share

Reporting for ISOs
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Example 4 - Tax Reporting

– Disqualifying disposition
– Ordinary income = $275

– Limited to actual gain on sale 
– $3,300 
– less $25 commission
– less $3,000 exercise price
– Net gain = $275

– No capital gain or loss

Reporting for ISOs
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Example 4 - Form 1099B

Reporting for ISOs
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Example 4 - Form 3921

Reporting for ISOs
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Example 4 - Schedule D (Form 1040)

Reporting for ISOs
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– These materials have been prepared in part by Baker & 
McKenzie LLP for informational purposes only and are not 
legal advice.  Transmission of the information is not 
intended to create, and receipt does not constitute, an 
attorney-client relationship.  Anyone viewing this 
presentation should not act upon this information without 
seeking professional counsel
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Questions?


